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1 जजस व्यक्तक्त(यो)ं को यह प्रजत भेजी जाती है, उसे व्यक्तक्तगत प्रयोग के जलए जनिःशुल्क प्रदान की जाती है। 

1.  This copy is granted free of charge for private use of the person(s) to whom it is sent. 

2. इस आदेश से असंतुष्ट कोई भी व्यक्तक्त इस आदेश की प्राक्ति से तीन माह के भीतर सीमा शुल्क, उत्पाद शुल्क एवं 

सेवाकर अपीलीय न्यायाजधकरण, अहमदाबाद पीठ को इस आदेश के जवरुद्ध अपील कर सकता है। अपील 

सहायक रजजस्ट्र ार, सीमा शुल्क, उत्पाद शुल्क एवं सेवाकर अपीलीय न्यायाजधकरण, दुसरी मंजिल, बहुमाली 

भवन , जगररधर नगर पुल के बाजु मे, जगररधर नगर, असारवा, अह्मदाबाद-380 004 को सम्बोजधत होनी चाजहए।         

2. Any person deeming himself aggrieved by this Order may appeal against this Order 

to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench 

within three months from the date of its communication. The appeal must be 

addressed to the Assistant Registrar, Customs, Excise and Service Tax Appellate 

Tribunal, 2nd Floor, Bahumali Bhavan,  Nr. Girdhar Nagar Bridge, Girdhar Nagar, 

Asarwa, Ahmedabad – 380004 

3. उक्त अपील प्रारुप सं. सी.ए.3 में दाक्तखल की जानी चाजहए। उसपर सीमा शुल्क (अपील) जनयमावली, 1982 के 

जनयम 3 के उप जनयम (2) में जवजनजदिष्ट व्यक्तक्तयो ंद्वारा हस्ताक्षर जकए जाएंगे। उक्त अपील को चार प्रजतयो ोँ में 

दाक्तखल जकया जाए तथा जजस आदेश के जवरुद्ध अपील की गई हो, उसकी भी उतनी ही प्रजतयाोँ संलग्न की जाएोँ  

(उनमें से कम से कम एक प्रजत प्रमाजणत होनी चाजहए)। अपील से समं्बजधत सभी दस्तावेज भी चार प्रजतयो ोँ में 

अगे्रजषत जकए जाने चाजहए। 

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons 

specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shall be 

filed in quadruplicate and shall be accompanied by an equal number of copies of the 

order appealed against (one of which at least shall be certified copy). All supporting 

documents of the appeal should be forwarded in quadruplicate.  



4. अपील जजसमें तथ्ो ंका जववरण एवं अपील के आधार शाजमल हैं, चार प्रजतयो ंमें दाक्तखल की जाएगी तथा उसके 

साथ जजस आदेश के जवरुद्ध अपील की गई हो, उसकी भी उतनी ही प्रजतयाोँ संलगन की जाएंगी (उनमें से कम से 

कम एक प्रमाजणत प्रजत होगी)। 

 4. The Appeal including the statement of facts and the grounds of appeal shall be filed 

in quadruplicate and shall be accompanied by an equal number of copies of the 

order appealed against (one of which at least shall be a certified copy.) 

5. अपील का प्रपत्र अंगे्रजी अथवा जहन्दी में होगा एवं इसे संजक्षि एवं जकसी तकि  अथवा जववरण के जबना अपील के 

कारणो ंके स्पष्ट शीषों के अंतगित तैयार करना चाजहए एवं ऐसे कारणो ंको क्रमानुसार क्रमांजकत करना चाजहए।  

5. The form of appeal shall be in English or Hindi and should be set forth concisely and 

under distinct heads of the grounds of appeals without any argument or narrative 

and such grounds should be numbered consecutively. 

6. कें जिय सीमा शुल्क अजधजनयम,1962  की धारा 129 ऐ  के उपबन्ो ंके अंतगित जनधािररत फीस जजस स्थान पर पीठ 

क्तस्थत है, वहां के जकसी भी राष्टर ीयकृत बैंक की शाखा से न्यायाजधकरण की पीठ के सहायक रजजस्ट्र ार के नाम पर 

रेखांजकत माोँग ड्र ाफ्ट के जररए अदा की जाएगी तथा यह माोँग ड्र ाफ्ट अपील के प्रपत्र के साथ संलग्न जकया जाएगा। 

6. The prescribed fee under the provisions of Section 129A of the Customs Act,1962  

shall be paid through a crossed demand draft, in favour of the Assistant Registrar of 

the Bench of the Tribunal, of a branch of any Nationalized Bank located at the place 

where the Bench is situated and the demand draft shall be attached to the form of 

appeal. 

7. इस आदेश के जवरूद्ध सीमा शुल्क, उत्पाद शुल्क एवं सेवाकर अपीलीय न्यायाजधकरण में शुल्क के 7.5% जहां 

शुल्क अथवा शुल्क एवं जुरमाना का जववाद है अथवा जुरमाना जहां शीफि  जुरमाना के बारेमे जववाद है उसका 

भुकतान करके अपील की जा शकती है। 

7. An appeal against this order shall lie before the Tribunal on payment of 7.5% of the 

duty demanded where duty or duty and penalty are in dispute, or penalty, where 

penalty alone is in dispute”. 

8. न्यायालय शुल्क अजधजनयम, 1870 के अंतगित जनधािररत जकए अनुसार संलग्न जकए गए आदेश की प्रजत पर उपयुक्त 

न्यायालय शुल्क जिकि लगा होना चाजहए। 

8. The copy of this order attached therein should bear an appropriate court fee stamp 

as prescribed under the Court Fees Act, 1870. 

--------------------------------------------------------------------------------------------------------------------------------------------- 
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Brief Facts of the Case:- 

  M/s Goodluck Garments Pvt. Ltd., C/27, Udyog Nagar, Navsari (Gujarat)-396445 (hereinafter 

referred to as “M/s Goodluck” for the sake of brevity), a 100% EOU,   having IEC No. 0891009566, 

are engaged in manufacture of Ready-made garments viz. Men, Ladies and Children wears (except fur 

apparel) from raw materials viz. Cloth: Fabrics, pocketing Materials, Interlining materials, thread, 

zippers, Mix Buttons, Elastics, Hooks, Labels, Belt with Buckle, etc. imported without payment of 

Customs duty in terms of Notification No. 52/2003-Cus. dated 31.03.2003, as amended.   

2.  On the basis of information that M/s Goodluck were evading Customs Duty  by diverting duty 

free  imported goods to the local market in and around Surat and by misclassifying  various types of 

Polyester Fabrics, investigations were initiated by   Directorate of Revenue Intelligence (DRI), Zonal 

Unit, Ahmedabad (AZU) and searches  at M/s Goodluck Garments Pvt. Ltd (EOU), C/27 Udyog Nagar, 

Navsari and M/s Chandni, A Family Shop, Opp Navsari High School, Dudhiya Talav Road, Navsari 

were conducted on 31.05.2017. Two consignments being imported by M/s Goodluck at ICD Vapi, 

covered under Bills of Entry No. 9873135 dated 29.05.2017 and 9884998 dated 30.05.2017, were put 

on hold for detailed examination. 

2.1 Search at M/s Goodluck Garments Pvt. Ltd (EOU), C/27 Udyog Nagar, Navsari: 

Search was conducted at M/s Goodluck in presence of Shri Allarakhu B Kapadia, Director of 

the unit and  Shri Bilal B Kapadia, brother of Shri Allarakhu, under Panchnama dtd. 31.05.2017. On 

comparison of the closing balance stock of goods mentioned in the books with the physical stock 

available in the factory premises,  revealed that there was a shortage of approximately more than 112 

Metric Tons of raw material.  On being asked to explain the same Shri Bilal B. Kapadia informed that: 

-  they issued raw material for manufacture of the finished goods on the day of the arrival 

of the imported goods in the factory, and did not maintain day to day stock of finished 

goods, but made the entry of finished goods in export register, only after exporting their 

finished goods.  

- they were not engaged in doing any job work of other manufacturers and did not send 

their inputs for manufacture of finished goods on job work to other manufacturers. 

- due to liquidity problem they had sold the imported goods in local market and hence the 

said shortage of goods was detected.  

- they had sold the said goods in local market without any invoice, in cash and no sales 

bills/invoices had been raised by them.  

- since the said purchasers used to approach them directly at their factory premises, they 

could not remember their names or addresses.  

- they were aware that  they were required to manufacture readymade garments from the 

said imported goods and export the same but they had sold the same in the local market.  
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- They were ready to pay the duty liability arisen out of said diversion of imported goods 

meant for exports. 

- they were importing the aforesaid goods from one M/s Shiva Trading on High Sea Sales 

basis and all the payments to M/s Shiva Trading were being done by them through 

Banking Channel i.e. Cheques/RTGS/NEFT/etc. 

2.1.1 During the search, samples of imported raw materials, finished goods available in the factory as 

well as samples which were drawn by Central Excise authorities at the time of exports and handed over 

to M/s Goodluck were withdrawn. Also, certain documents were withdrawn for further inquiry. 

2.2  Search at M/s Chandni, A Family Shop, Opp Navsari High School, Dudhiya Talav Road, 

Navsari. 

No incriminating documents were found during the search.  

3. Statement of Shri Allarakhu S. Kapadia was recorded under Section 108 of the Customs Act, 

1962 on 31.05.2017 wherein he interalia stated that after the death of his father and Director of M/s 

Goodluck, Shri Babubhai Kapadia, his younger brother, Shri Bilal B. Kapadia, looked after all the work 

of M/s Goodluck. He also authorized, Shri Bilal B. Kapadia to depose before DRI to make a statement 

on his behalf as he was not literate. 

4  Statement of Shri Bilal B Kapadia, was recorded under Section 108 of the Customs Act, 1962 

on 31.05.2017 wherein he interalia stated that: 

- he agreed with the statement of Shri Allarakhu S. Kapadia, Director of M/s Goodluck, to depose 

before the DRI on behalf of Shri Allarakhu.  

- after the death of his father Shri Babubhai Kapadia, the other Director of M/s Goodluck, he looked 

after all the day to day work of M/s Goodluck including imports and exports. 

- He acknowledged the aforesaid physical shortage of more than 100 MT of goods/raw materials 

vis-à-vis the stock as per their books of accounts drawn at M/s Goodluck.  

- The said shortage of the raw materials was detected as they had sold the same in local market on 

cash basis without any bill/invoice.  

- The said goods were imported and brought into their factory premises and then sold in piecemeal 

as and when demand came.  

- The goods imported in earlier consignments were similar to the goods lying the factory.  

5. The two import consignments covered under Bills of Entry No. 9873135 dtd. 29.05.2017 and 

9884998 dtd. 30.05.2017, which were put on hold, were examined under Panchnama dtd. 08.06.2017. 

Detailed examination of the said consignments was done and representative samples of each type of the 

said goods were drawn for further testing. The samples were sent to the Textiles Committee, Mumbai 

for testing and for ascertaining their correct classification, vide test memo dtd. 15.06.2017. The Textiles 

Committee, Mumbai, provided test reports in respect of all twelve samples sent for testing vide reports 
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bearing sample Nos. 0153061718-1413 to 1415  and 0153031718-1416 to 1424  dtd. 03.07.2017, 

wherein the percentage contents of constituents, type of yarn used, etc were provided along with HS 

code in respect of samples sent to them. The test report nos 0153031718-1419 to 1424 all dated 

3.7.2017 pertained to the samples drawn from the live consignment of fabrics imported by them vide 

Bills of entry no 9873135 dtd. 29.5.2017 & 9884998 dtd. 30.5.2017. Since there was no diversion of 

the goods imported under these bills of entry and only the duty amount was to be ascertained and 

debited in the bond based on the correct classification, the above mentioned test results were sent to the 

Customs ICD, Valvada, Vapi vide letter F.No DRI/AZU/GI-02/ENQ-28(INT-06)2017 dated 24.7.2017 

for further action.  

 6. A further statement of Shri Bilal Babubhai Kapadia dtd. 20.09.2017 was recorded under Section 

108 of the Customs Act, 1962 wherein he interalia stated  that: 

-  the goods found short in the factory premises were diverted/ sold by them in local market on 

cash basis, without raising any invoice and without payment of any Customs duty levaible 

thereon. 

- He accepted all the test reports issued by the Textiles Committee, Mumbai, in respect of the 

samples of Polyester Fabrics drawn from their factory as well as from the two containers 

examined at ICD Valvada, Vapi.  

- He admitted that they misclassified the imported goods in some of the import consignments.  

- since they were operating under the 100% EOU scheme, they were not required to pay any 

customs duty and thus, they were of the opinion that putting another classification would not 

have any revenue implication on them and they did not benefit by changing the classification as 

only duty was to be debited in the Bond only.   

- the bills of entry under which 75891.45 Kgs of Polyester Knitted Fabrics were imported and 

diverted in the local market were as under:- 

Bill of Entry No. BE Date Kgs Linear Mtrs 

8272997 21.01.2017 7573 26495.2 

8430355 03.02.2017 16730.1 60592.35 

8614279 20.02.2017 5253 17034.2 

8765420 04.03.2017 6909.57 21224.24 

8962442 20.03.2017 4132.98 14000.63 

9111945 31.03.2017 12205 42002.08 

9353016 18.04.2017 5919 21194.68 

9401407 21.04.2017 9797.4 34327.5 

9494305 28.04.2017 2876.4 4824.43 

9526776 02.05.2017 4495 15074.79 

  

75891.45 256770.1 

 

- the Bills of Entry under which 36306.57 Kgs of Polyester Woven Fabrics, 58”/36” were 

imported by mis-classifying the same under chapter 54076190, and diverted in the local market 
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without using the same in their factory for manufacture of the resultant export product were as 

under:- 

BE No & Date Description of goods Qty in Kgs Linear Mtr Sq Mtr 

9526776 dtd. 2.5.2017 
Polyester Fabrics 36” 20237 69296.7 63060.00 

9723311 dtd. 17.5.2017 
Polyester Fabrics 58” 14160.6 51356.9 75494.64 

9353016 dtd. 18.4.2017 
Polyester Fabrics 58” 1908.97 8489.192 12479.11 

 
 36306.57 129142.8 151033.8 

 

7.  The test reports of the Textiles Committee revealed that M/s Goodluck had imported various 

types of fabrics falling under different HS codes having different duty structure. Shri Bilal in his 

statement admitted that they had imported all types of fabrics. In order to ascertain the quantity of the 

diverted goods falling under a specific HS Code, Shri Bilal was asked to identify the type of fabrics 

imported and diverted in the local market and co-relate it with the type of fabrics which was tested by 

the Textiles Committee. Shri Bilal in his statement identified the type of fabrics and correlated the 

quantity and the HS code of the imported goods which were diverted in the local market. Accordingly 

the classification of the diverted goods was ascertained and duty calculated accordingly.  

 

8. It is thus evident from above that M/s Goodluck had resorted to mis-classification, by not 

declaring the correct classification of the goods in the documents filed before the Customs Authority at 

the time of imports. Although M/s Goodluck was operating under the 100% EOU Scheme and could 

import goods duty free for manufacture of the export goods, the classification of goods declared by M/s 

Goodluck before the Customs Authority for clearance of the said imported consignments of Polyester 

fabrics was not the correct classification of the goods as is evident from the statement of Shri Bilal 

wherein he had co-related the type of fabric tested by the Textiles Committee, Mumbai, with the type 

of imported fabrics diverted into the local market.  In the instant case, M/s Goodluck furnished wrong 

declarations, statement & documents to the Customs while filing of the aforesaid Bills of Entry thereby 

suppressing the actual classification of the goods imported by them. The fact of mis-classification has 

been categorically admitted by Shri Bilal B. Kapadia in his statement dated 20.9.2017, recorded under 

Section 108 of the Customs Act, 1962, which is duly corroborated with the documentary evidences 

discussed hereinabove. Thus, the declared classification in respect of the said imported consignments of 

Polyester Fabrics, classified under chapter heading 54076190 needs to be rejected and the same needs 

to be reclassified under the chapter headings as shown below against the relevant Bills of entry as 

identified by Shri Bilal in his statement. 

BE No & Date 

Declared 

description 

of goods 

Declared 

Chapter 

heading 

Actual classification based on the statement of 

Shri Bilal by co-relating the type of tested goods 

with the diverted goods 

9526776 dtd. 

2.5.2017 

Polyester 

Fabrics 36” 
54076190 

5407.52 

9723311 dtd. 

17.5.2017 

Polyester 

Fabrics 58” 
54076190 

5407.83 
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9723311 dtd. 

17.5.2017 

Polyester 

Fabrics 58” 
54076190 

5407.51 

9353016 dtd. 

18.4.2017 

Polyester 

Fabrics 58” 
54076190 

5407.69 

 

9. From the foregoing facts, circumstances and material evidences on record, as brought out 

during the course of inquiry, it transpires that: - 

(i) M/s Goodluck Garments Pvt. Ltd. (100% EOU), Navsari (IEC 0891009566) operating 

under the 100% EOU scheme was engaged in the manufacture of Ready-made garments 

viz. Men, Ladies and Children wears and was permitted to import raw materials viz. 

Cloth: Fabrics, pocketing Materials, Interlining materials, thread, zippers, Mix Buttons, 

Elastics, Hooks, Labels, Belt with Buckle, etc. without payment of Customs duty. 100% 

EOUs are exempted from payment of Customs duty & Additional Customs duty on all 

its imports in terms of Notification No. 52/2003-Cus. dated 31.03.2003 as amended.  

(ii) M/s Goodluck Garments Pvt. Ltd. was granted a Letter of Permission (LOP) for the 

import of raw materials without payment of Customs duty vide letter F. No. 

PER:15(92)/E.O.265(90)/MISC dated 17.01.1992 issued by the Under Secretary to the 

Government of India and amended vide letter F. No. KASEZ/100% EOU/II/102/1992-

93 dated 15.05.2008 by the Joint Development Commissioner, KASEZ, Kandla. In 

pursuance of the said LOP, ‘M/s Gooduck’ had been granted permission under Section 

58 & 65 of the Customs Act, 1962 for Private Bonded Warehouse and manufacture 

under bond vide Registration No. AABCG0253BXM001 dtd. 27.12.2002 issued by the 

Assistant Commissioner, Central Excise & Customs, Valsad Division, Valsad 

Commissionerate (now Central Tax and GST Commissionerate). Shri Allarakhu B. 

Kapadia was the Director of M/s Goodluck and Shri Babubhai Kapadia, the other 

Director of the company had died in Nov’2014. Shri Bilalbhai Kapadia brother of Shri 

Allarakhu B. Kapadia Director of M/s Goodluck  looked after day-to-day affairs of the 

unit including Customs & Excise related matters. 

(iii) Notification No. 52/2003-Customs dated 31.03.2003 also allowed clearance of finished 

goods, (including by-products, rejects, waste and scrap arising in the course of 

production, manufacture, processing or packaging of such goods) to be sold in Domestic 

Tariff Area in accordance with the Export and Import Policy and subject to such other 

limitations and conditions as may be specified in this behalf by Development 

Commissioner, or the Board of Approval or the Inter Ministerial Standing Committee, as 

the case may be, on payment of appropriate duty of excise leviable thereon under 

Section 3 of the Central Excise Act, 1944 (1 of 1944).  

(iv) During the scrutiny of import-export documents and on comparison of the stock of 

goods as per the records with the physical stock available in the factory premises as on 
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31.5.2017, a shortage of approximately 112.198 Metric Ton of raw material was noticed.   

The said inputs/raw materials viz Polyester Woven Fabrics and Polyester knitted fabrics 

were imported by them without payment of appropriate Customs duty, by availing the 

benefit of Notification No. 52/2003-Cus. dated 31.03.2003, under 100% EOU scheme, 

on the condition that the resultant product manufactured out of said polyester fabrics 

was to be exported or to be cleared in DTA on payment of applicable excise duties and 

with prior permission of the concerned authorities in terms of Import Export Policy 

2015-20. 

9.1 In view of the above M/s Goodluck had violated the conditions (a) (i) as well as 3(a), (c) and (d) 

of the Notification No. 52/2003-Cus. dated 31.03.2003, in as much as (i) they had not used the duty 

free imported fabrics in the production of export goods, (ii) they have disposed off the duty free 

imported goods in the local market without cover of invoice & without accounting for the same in their 

books of accounts and (iii) they have not paid appropriate duty and interest leviable/payable at the time 

of removal of the said goods. 

9.2  Shri Bilal B. Kapadia, Authorised by Shri Allarakhu, Director of  M/s Goodluck  to give 

statement on his behalf, had admitted that the said 112.198 MT of inputs/raw materials were 

diverted/sold by them in the local market, on cash basis, without the cover of invoices and without 

payment of applicable customs duty leviable thereon, in violations to condition of the Notification No. 

52/2003-Cus. dated 31.03.2003. Further he has also admitted that the resultant product manufactured 

out of said imported polyester fabrics had to be exported or to be cleared in DTA on payment of 

applicable excise duties and with prior permission in terms of Import Export Policy 2015-20. 

 9.3  Out of the total shortage of 112.198 MT of inputs viz Polyester Woven Fabrics and Polyester 

knitted fabrics, shortage of 75891.49 Kg was found to be shortage of Polyester Knitted Fabrics, 

imported by them vide 10 Bills of Entry, detailed in Annexure “A-1” to this notice and as 

reconciled/identified by Shri Bilal B Kapadia, in his statement dtd. 20.09.2017. Remaining shortage of  

36306.57 Kgs (or 129142.79 Linear Meters or 151033.80 Sq Mtrs) was found to be shortage of 

Polyester Woven Fabrics, imported by them vide 03 Bills of Entry, detailed in Annexure “A-2” to this 

notice and as reconciled/identified by Shri Bilal B Kapadia, in his statement dtd. 20.09.2017. 

9.4  The test reports bearing 0153031718-1418 (for sample drawn from raw materials present at 

factory under Panchnama dtd. 31.05.17), and the test reports bearing  0153031718-1420, 1421, and 

1422 (for samples drawn from raw materials present at ICD Valvada, Vapi under Panchnama dtd. 

08.06.17) provided classification in respect of Polyester Knitted Fabrics as under CTH 6004.10, CTH 

6004.10, CTH 6006.34 and CTH 6004.10, respectively while the imports of the same were made by 

M/s Goodluck by classifying them under CTH 6006.3200. However, applicable duty in all the said 

cases is @ 10% advalorem, therefore there is no differential duty leviable in respect of goods which 

were classfied under chapter 6006.3200.  

9.5 The test reports bearing 0153031718-1416 and 1417 (for sample drawn from raw materials 

present at factory under Panchnama dtd. 31.05.17), and the test reports bearing 0153031718-1419, 
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1423, and 1424 (for samples drawn from raw materials present at ICD Valvada, Vapi under Panchnama 

dtd. 08.06.17) provided classification in respect of Polyester Knitted Fabrics as falling under CTH 

5407.69, CTH 5407.83, CTH 5407.69, CTH 5407.51 and CTH 5407.52. Further basic customs duty 

leviable for the imports of the impugned goods falling under chapter 5407 is governed by Notification 

no 14/2006- Cus dated 1.3.2006, wherein based on the chapter heading the rate of basic custom duty is 

different. The differential duty has been calculated after considering the applicability of the said 

notification on the Import of Polyester Woven fabrics, falling under chapter 5407 of the Customs Tariff 

Act, 1975 as ascertained by the Textiles Committee, Mumbai and correlated by Shri Bilal in his 

statement dtd. 20.9.2017. Since there is a change in the classification of the imported goods and Shri 

Bilal in his statement dtd. 20.9.2017 had categorically admitted that they had imported all types of 

fabrics in M/s Goodluck and it was not possible to ascertain the actual classification of 36306.57 Kgs of 

Polyester fabric which was diverted, Shri Bilal B Kapadia, in his statement dtd. 20.09.2017 was asked 

to quantify the same. Accordingly, he provided/bifurcated the diverted quantity of goods indicating the 

quantity of polyester fabrics diverted, chapter subheading wise. Duty has been calculated according to 

the classification provided in the aforesaid test reports and correlation/ quantity ascertained by Shri 

Bilal, in his said statement dtd. 20.09.2017, as detailed in Annexure “A-2” to this notice. Further, the 

test reports provided first 06 digits of the classification and duty under 8 digit chapter heading is the 

same as the 06 digit code therefore, the sub-classification in 08 digits has not been done for calculation 

of the duty. 

10. M/s Goodluck had voluntarily paid total Rs 30 Lakhs (three challans as RUD-10), towards the 

duty evaded on the aforesaid diverted goods. The details of the same are as under:-  

(i) Rs 10 Lakhs vide TR-6 Challan No. 01/Good/2017 dtd. 18.07.2017. 

(ii) Rs 15 Lakhs vide TR-6 Challan No. 02/Good/2017 dtd. 31.08.2017. 

(iii) Rs 5 Lakhs vide TR-6 Challan No. 03/Good/2017 dtd. 03.10.2017.  

11. In view of the above, M/s Goodluck diverted/sold 75891.49 Kg of Polyester Knitted Fabrics, 

valued at Rs 1,55,32,304/-  and  36306.57 Kgs (or 129142.79 Linear Meters or 151033.80 Sq Mtrs) of 

Polyester Woven Fabrics, valued at Rs 59,82,703/-   in local market, on cash basis, without the cover of 

invoices and without payment of applicable customs duty, in violation of conditions of Notification No. 

52/2003-Cus. dated 31.03.2003 and Import Export Policy 2015-20 as discussed hereinabove. Therefore, 

M/s Goodluck was liable to pay the Customs duty amounting to Rs. 1,10,94,913 ( Rs 45,72,866/- + to 

Rs 65,22,047/-) by enforcing the B-17 Bond, executed by them as required under Notification No. 

52/2003-Cus. dated 31.03.2003 as amended read with Section 28 (4) of the Customs Act, 1962. M/s 

Goodluck by their acts of omission/ commission have rendered such goods liable to confiscation under 

111 (d), (j) & (o) of the Customs Act, 1962 and have knowingly concerned themselves in dealing with 

these goods, which they knew or had reasons to believe are liable to confiscation under the Customs 

Act, 1962. Hence, they are liable to for penal action under the provisions of Section 114A/112 (a) & (b) 

of the Customs Act, 1962.  

12.  From the above paragraphs and evidences available on record in form of the test results of 

samples of said fabrics received from the Textiles Committee, Mumbai and the deposition of Shri 
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Bilalbhai Kapadia under various statements, it appears that M/s Goodluck have knowingly imported the 

said 36306.57 Kgs (or 129142.79 Linear Meters or 151033.80 Sq. Mtrs.) of Polyester Woven Fabrics, 

valued at Rs 59,82,703/- classifiable under CTH 5407.52, 5407.51, 5407.83 and 5407.69 of the 

Customs Tariff Act, 1975, as detailed at para 10.1 hereinabove and in the  Annexure “A-2” to this 

notice, by mis-classifying them under CTH 54076190 of the Customs Tariff Act, 1975. Thus, they have 

contravened the provisions of Section 46 (4) of the Customs Act, 1962 read with Section 11 of the 

Foreign Trade (Development and Regulation) Act, 1992 and Rule 11 & 14 of the Foreign Trade 

(Regulation) Rules 1993 in as much as they had intentionally mis-declared the correct classification of 

the goods, imported by them by suppressing the correct classification of the goods while filing the Bills 

of Entry, seeking clearance at the time of the importation of the goods. The mis-classification of the 

impugned goods by willful mis-statement and suppression of facts by M/s Goodluck Garments Pvt. 

Ltd. is in contravention of provisions of the Customs Act, 1962 as discussed herein above, with intent 

to evade payment of Customs duty. 

13. Shri Allarakhu B. Kapadia, Director of M/s Goodluck and Shri Bilal B. Kapadia, brother of Shri 

Allarakhu, were involved in day to day business of M/s Goodluck. They were fully responsible for mis-

classification of the imported goods as well as diversion of the same in local market, on cash basis, 

without the cover of invoices and without payment of applicable customs duty, in violation of 

conditions of Notification No. 52/2003-Cus. dated 31.03.2003 and Import Export Policy 2015-2020, as 

discussed hereinabove.  Shri Allarakhu B. Kapadia being the only Director of the company after the 

demise of the other Director, he was solely responsible for the day to day activities of the company. 

The diversion of the imported duty free goods was well within his knowledge and it was with his 

consent that the operations were being managed in the company. Shri Bilal B Kapadia was also aware 

of the diversion of the goods without payment of duty.  Thus, Shri Allarakhu  and Shri Bilal B. Kapadia 

by their act of commission/ omission had knowingly concerned themselves in dealing with these goods, 

which they knew or had reasons to believe were liable to confiscation under Section 111 of the 

Customs Act, 1962, thereby rendering themselves liable for penal action under Section 112(a) and 

112(b) of the Customs Act, 1962.  

14.  Shri Allarakhu, Director of M/s Goodluck and Shri Bilal B. Kapadia had knowingly and 

intentionally made, signed or caused to be made or signed documents as discussed in detail 

hereinabove, which were presented to the Customs authorities which they knew were false and 

incorrect in respect of the classification of the imported goods and the diversion thereof in the local 

market without permission from the appropriate authority and without payment of levaible Customs 

duty. Hence the said act on their part has rendered them liable for penalty under Section 114AA of the 

Customs Act, 1962 too.    

15. Show Cause Notice F.No. DRI/AZU/GI-02/ENQ-28(INT-06)/2017 dated 5.10.2018 was issued 

by Additional Director General, DRI, AZU to show cause to the Principal Commissioner of Customs, 

Ahmedabad having office at  Custom House, Near All India Radio, Navrangpura, Ahmedabad-380009, 

as to why: 
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(i) The classification of the imported goods i.e 36306.57 kgs of Polyester fabrics in respect of the 

relevant Bills of entry, as detailed in Annexure A-2 to this notice and table hereinabove at para 

10.1, imported by mis-classifying the same under CTH 54076190 should not be rejected and the 

same should not be re-classified under the chapter heading mentioned against each Bill of Entry 

in the said annexure and table.   

(ii) The goods i.e. Imported 75891.49 Kg of Polyester Knitted Fabrics, valued at Rs 1,55,32,304/-, 

imported duty free under 100% EOU scheme and diverted as such to the local market, as 

detailed in the Annexure-“A-1” to this notice should not be held liable for confiscation under 

the provisions of Section 111(d),  (j) & (o) of the Customs Act, 1962.   

(iii) The goods i.e. Imported 36306.57 Kgs (or 129142.79 Linear Meters or 151033.80 Sq Mtrs) of 

Polyester Woven Fabrics, valued at Rs 59,82,703/-, imported duty free under 100% EOU 

scheme and diverted as such to the local market, as detailed in the Annexure-“A-2” to this 

notice should not be held liable for confiscation under the provisions of Section 111(d),  (m), (j) 

& (o) of the Customs Act, 1962.   

(iv) The applicable Customs duty amounting to Rs. 1,10,94,913/- (Rupees One Crore Ten Lakhs 

Ninety four Thousand Nine Hundred and thirteen only), (Rs 65,22,047/- as per Annexure “A-2” 

& Rs 45,72,866/- as per Annexure “A-1” to the SCN) in respect of the duty free goods diverted 

as such in the local market  should not be demanded/ recovered by enforcing the B-17 Bond 

executed by them under Notification No. 52/2003-Cus. dated 31.03.2003 as amended read with 

Section 28(4) of the Customs Act, 1962; 

(v) The amount of Rs. 30,00,000/- (Rupees Thirty Lakhs only) voluntarily deposited  by them 

should not be appropriated and adjusted towards their duty liability mentioned at (iv) above; 

(vi) Interest at the applicable rate on the duty evaded should not be recovered in terms of conditions 

of B-17 Bond executed by them under Notification No. 52/2003-Cus. dated 31.03.2003 as 

amended, read with Section 28 AA  of the Customs Act 1962  

(vii) Penalty should not be imposed on  them  under the provisions of Section 114A / Section 112(a) 

& Section 112 (b) of Customs Act, 1962. 

 

16. Further, Shri Allarakhu B. Kapadia, Director of M/s Goodluck and Shri Bilal B. Kapadia, 

Brother of Shri Allarakhu B Kapadia, were also required to show cause to the Principal Commissioner 

of Customs, Ahmedabad as to why :- 

(i)   Penalty should not be imposed upon them in terms of Section 112(a) & Section 112(b) of 

Customs Act, 1962, separately. 

(ii)   Penalty should not be imposed upon them in terms of Section 114AA of Customs Act, 1962, 

separately. 

Defence Reply: 

   All the three noticees filed their defence reply vide letters dated 28.11.2018 to the show cause 

bearing F. No. DRI/AZU/GI-02/ENQ-28(INT-06/2017 dated 05.10.2018 issued by Additional Director 

General, DRI, AZU, Ahmedabad. 
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17.1 Defence reply of M/s Goodluck Garment Pvt. Ltd., Navsari, Gujarat: 

   M/s Goodluck have in their defence reply submitted as follows:  

- They denied the charges leveled against them and their Director for diverting imported goods in 

the local market and stated that Panchnama dated 31.05.2017 drawn at the premises of 

Goodluck and the premises of M/s Chandani, was a vexatious search done in an authoritarian 

manner by the officers of DRI.  

- The officers did not do proper stock taking of raw materials (fabrics), fabrics cut for stitching 

purpose (raw materials in work process) and the finished goods and wastage and rejects arising 

out of manufacturing process. It was humanly impossible to measure the complete stock 

especially the cut fabrics meant for garments. Though, they insisted for proper measurement; 

officers did not pay any attention and they have been made to sign the panchnama under threat 

of arrest, coercion and promise that no case will be made against M/s Goodluck. Therefore, the 

details of stock shown lying in the factory on the date of search i.e. 31.05.2017 (i.e. 238896 L. 

Meters/ 71869.6 kgs.) was all fabricated and therefore, they do not accept the same. 

- The statement of Shri Allarakhu Kapadia recorded on 31.05.2017 and Shri Bilal B. Kapadia 

recorded on 31.05.2017 and on 20.09.2018 under Section 108 of the Customs Act, 1962 was 

recorded under threat of arrest, coercion and promise that no case will be made against M/s 

Goodluck. Shri Allarakhu Kapadia and Shri Bilal B. Kapadia retracted /withdrew the whole 

statements made before the officers of DRI on 31.05.2017 and 20.09,2017 as it was fictitious 

and was made under threat of arrest and with a promise that no major case will be made against 

M/s Goodluck and its directors.  

- The officers of DRI also made them pay Rs. 30 Lakhs vide Tr-6 Challans dated 18.07.2018, 

31.08.2018 & 03.10.2018 against the promise that, no further action in the form of arrest on 

notice will be initiated against M/s Goodluck and its directors. 

- No reliance should be placed on the Panchanama dated 31.05.2017 at the premises of M/s 

Goodluck and the confessional statements dated 31.05.2018 of Shri Allarakhu Kapadia and 

dated 31.05.2017 & 20.09.2017 of Shri Bilal B. Kapadia, which has been taken under threat and 

Promise.  

- The provisions of Section 24 of the lndian Evidence Act were attracted in the matter of 

confession made before the authorities under the Act, the findings arrived (i.e. diversion of 

imported goods to local market) at, inter alia, relying on or on the basis of the purported 

confession made by appellant were wholly illegal and without any circumstantial/ collaborative 

evidence.   

- In the whole process of investigation, officers of DRI only assumed that, the (short) goods 

shown in Panchnama (i.e. 112197.99 Kgs.) had been diverted to local market. They did not find 

it necessary to ask Shri Allarakhu Kapadia and Shri Bilal B. Kapadia about the names of parties 

to whom these goods have been diverted. This was despite the fact that, the officers of DRI 
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were well aware that, the onus of proving that the imported goods have been diverted to the 

local market lies with them (DRI). Because, if goods had been diverted to local market and sold 

to local parties then it was more prudent on the officials of DRI to find out the names of those 

parties (buyers) from Shri Allarakhu Kapadia and Shri Bilal B. Kapadia and conduct the proper 

searches as a follow up action and to put the goods under seizure if found available at the 

premises of the buyers, record their statements under Section 108 of Customs Act, 1962 and 

make them the Noticee to the Show Cause Notice. Such a follow up investigation was must and 

mandatory for the officers of DRI to collect the direct/ collaborative evidence to prove the 

divergence of goods. But, it appeared that, officers of DRI did not find it necessary to carry out 

such a simple investigation/ inquiry in the follow up action. 

- The above action of follow up investigation was not completed by the officers of Directorate of 

Revenue, because they were sure that there was no such diversion of imported goods and further 

investigation in follow up would not lay any evidence and shall weaken the case and therefore, 

officers deliberately did not ask the names of purported buyers and made a wrong case on 

fabricated Panchanama and so called statements which have been taken under threat and 

promise. 

- The proof of divergence of goods in the local market initially lay on the DRI, which stood 

insufficiently discharged by deliberate incomplete investigation. So, unless the DRI proved the 

divergence of imported goods by corroborated substantial material/evidence particularly from 

the buyers of such diverted goods, the case against M/s Goodluck and its Directors was not 

established and proved by the documents/statements enlisted to the Show Cause Notice. In this 

regard they relied on the following cases 

a. Vinod Solanki Versus Union of India, [2009 (233) ELT 0157 (S.C.) 

b. Noor Aga v. State of Punjab & Anr. [2008 (9) SCALE 681]   

c. Alok Nath Dutta v. State of West Bengal [2006 (13) SCALE 467]  

d. Babubhai Udesinh Parmar v. State of Gujarat [(2006) 12 SCC 268]  

e. Pon Adithan v. Deputy Director, Narcotics Control Bureau, Madras [(1999) 6 SCC 1 

f. K.T.M.S. Mohd. & Am. v. Union of India [(1992) 3 SCC 178] 

g. Shanti Prasad fain v. The Director of Enforcement [(1963) 2 SCR297. 

h. Collector of Customs, Madras & ors. v. D. Bhoormall [(1974) 2 SCC 544] 

i. Romesh Chandra Mehta v. State of West Bengal [(1969 2. SCR 461] 

j. State (NCT of Delhi) v. Navjot Sandhu alias Afsan Guru [(2005) 11 SCC 600] 

k. Mirah Exports Pvt. Ltd. v. Collector of Customs [(1998) 3 SCC 292] 

l. Commissioner of Customs, Mumbai v. J.D. Orgochem Ltd. [2008 (6) SCALE 669] 
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m. Assistant Collector of Central Excise, Rajamundry v. Duncan Agro Industries Ltd. & ors. 

[(2000) 7 SCC 53] 

n. Mohtesham Mohd. Ismail v. Spl. Director, Enforcement Directorate & Am. [(2007) 8 SCC 

254] 

o. Francis Stanly (R) Stalin v. Intelligence Officer, Narcotic Control Bureau, Thruvanthapuram 

(2006) 13 SCC 210 

p. Commissioner of Central Excise, Bangalore v. Brindavan Beverages (P) Ltd. & Ors. [(2007) 

5 SCC 388] 

-  mere retraction of a confession may not be sufficient to make the confessional statement 

irrelevant for the purpose of a proceeding in a criminal case or a quasi-criminal case but there 

cannot be an doubt whatsoever that the court was obligated to take into consideration the pros 

and cons of both the confession and retraction made by the accused. It was one thing to say that 

a retracted confession was used as a corroborative piece of evidence to record a finding of guilt 

but it was another thing to say that such a finding was arrived at only on the basis of such 

confession although retracted at a later stage.  

- while charging M/s Goodluck for diversion of goods; whole reliance was placed only on 

Panchanama dated 31.05.2017 drawn at the factory premise of M/s Goodluck and the 

statements of Shri Allarakhu Kapadia & Shri Bilal B. Kapadia recorded under Section 108 of 

Custom Act, 1962 

- the various judgments mentioned above concluded and emphasized that, confession only if 

found to be voluntary and free that, from pressure, can be accepted. A confession purported to 

have been made before an authority would require a closure scrutiny. It well-settled that the 

court must seek corroboration of the purported confession from independent.  

- The officers of DRI failed to build any collaborative evidence like investigation with the buyers 

of goods diverted; the charge of diversion of goods is not established and therefore needs to be 

dropped.  

- In respect of the charge of mis-classification, all the Bills of Entry to Customs and goods for 

import were declared as Polyester Filament Fabrics and Polyester Knitted Fabrics with its width 

of 58” or 68” and also with their colour & print. The Bills of Entry with all declarations were 

filed under 100% EOU Scheme, which were exempted from customs duty vide Notification No. 

52/2003 dated 31.03.2003. However, these goods are subject to correct assessment so that, in 

case of diversion of goods proper duty can be demanded.  

- Since the import goods are textile materials and fall under chapter 54 of Customs Tariff; they 

are subject to assessment with different parameters listed below, 

a) Identification of fibre,  

b) Composition of materials,  



 
13 

 

Page 13 of 25 
 

c) Weight of material,  

d) Textured or non-textured,  

e) Woven/knitted/non-woven character of fabrics  

f)  Unbleached/ Bleached/ Dyed/ Printed/ yarns of different colours and tenacity of yarn.  

g) Tenacity of Yarn  

 

- Since, the above parameters were considered for proper classification of textile material; 

Customs always took the samples for ‘test’ to arrive the correct classification under Customs 

Tariff Act, 1985. In the present case, even though the Bills of Entry were for self-assessment; 

as per Section 17(2) of Customs Act, 1962, proper officer was supposed to verify the self 

assessment and as required supposed to send the samples of goods for test for the purpose of 

correct classification and assessment of goods.  

 

- M/s Goodluck had declared the goods as Polyester Fabrics (Shirting’s) and Polyester Knitted 

Fabrics to the customs and the proper officer was supposed to follow the provision of Section 

17 (2) to verify the self-assessment by subjecting samples to test and follow procedure of re-

assessment under Section 17 (4) if self-assessment was found to be not correct. However, in 

the present case, proper officer had just accepted the self-assessment of M/s Goodluck and did 

not follow the process of section 17 (2) and eventually of Section 17 (4). 

 

- Goods were subject to duty exemption under Notification No. 52/2003 dated 31.03.2003 as 

being imported under 100% EOU. Probably, because of duty exemption, proper officer did 

not felt it necessary to take out the samples and sent it for test. Apparently, there was no 

malafide intention or willful mis-classification of the goods by M/s Goodluck to take the duty 

benefit. Rather it was mistake on the part of proper officer of not following the provisions of 

Section 17 of Custom Act, 1962. 

 

- The duty demand of Rs. 1,10,94,913/- against M/s Goodluck was frivolous and based on 

incomplete and unsubstantiated evidence and therefore does not stand the legal aspect of 

demand. 

 

- Charge of mis-classification/ mis-declaration or willful misclassification could be leveled 

against M/s Goodluck and rather it proved that; proper officer of Customs did not follow the 

provisions of Section 17 in the import of textile materials. 

 

- the proposal of imposition of penalty under Section 112(a) & Section 112(b) was improper, 

incorrect and not legal. 

 

- verification of self assessment under Section 17(2) was the duty of proper officer and if any 

short levy was arising, it was entirely because of not following the provisions of Section 17 (2) 
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and Section 17 (4) of Custom Act. Nowhere responsibility lies with the importer. Hence, the 

proposal of imposition of penalty under Section 114 (A) was improper, incorrect and not legal. 

 

17.2  Defence Reply of Shri Allarakhu Kapadia and Shri Bilal B. Kapadia   

  Shri Allarakhu Kapadia and Shri Bilal B. Kapadia  made exactly the same defence as discussed 

in respect of M/s Goodluck above and therefore to avoid repetition the same were not reproduced here. 

However, with regard to imposition of penalty under Section 112(a) and 112 (b) of the Custom Act, 

1962, they submitted that, on account of the submission made by them, the charge on them of acting 

commission/ omission and knowingly concerned themselves in dealing with imported duty-free goods, 

which they knew or had reason to believe were liable for confiscation under section 111 of Custom Act, 

1962, were found to be frivolous and baseless and without any evidence and therefore they were not 

liable for penal action under Section 112 (a) and 112 (b) of the Custom Act, 1962. 

As regards, imposition of penalty under Section 114AA of the Custom Act, 1962, they 

submitted that, on account of the submission made by them, the charge on them that they 

knowingly and intentionally made signed or caused to be made or signed documents which were 

presented to the Customs authorities which they knew were false and incorrect in respect of the 

classification of the imported goods and diversion thereof in the local market without permission 

from the appropriate authority and without payment of leviable customs duty was also found to be 

frivolous and baseless and without any evidence and therefore they were not liable for penal action 

under Section 114AA of the Custom Act, 1962. 

Personal Hearing: 

18.1  All the three Noticees were granted Personal Hearing on 20.08.2019 which was not attended by 

them. They vide letter dated 16.08.2018 requested for adjournment for 30 days on the grounds that Shri 

Allarakhunhai Kapadia is travelling to Macca for Hajjj..   

 

18.2 The request so made by the said assessee was acceded to and next date of hearing was fixed on 

05.09.2019. The Personal Hearing on 05.09.2019 was attended to by the Consultant, Shri Sanjay 

Mahajan, of M/s MeLIORIS Corporate Advisory Services on behalf of all three Noticees.   

 

18.3 During the course of hearing, Shri Sanjay Mahajan submitted his letters of authority on behalf 

of all the three Noticees. He stated that they have already submitted their detailed reply and would like 

to reiterate the same again. He submitted that Shri Bilal B. Kapadia is not a Director but only 

Authorized Signatory. He submitted that there were no direct evidences trail completion for diversion 

of goods and that the shortage arrived at has also not been very authentic and hence, demand needs to 

be dropped.  

Discussion and Findings: 

19.  I have carefully gone through the show cause notice with the case records, and defense reply as 

well oral submission made by the noticees.  
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20 I find that the case of the department against M/s Goodluck is mainly that they are liable to pay 

duty of Customs on all the raw materials procured by them duty-free by way of import under the EOU 

scheme inasmuch as these goods were not used for the intended purpose and M/s Goodluck did not 

discharge export obligation in relation to such goods. The department has also contended the fact that 

M/s Goodluck had purposefully misclassified Polyester Woven Fabrics to evade customs duty.   

21. I would like to discuss the salient features of EOU scheme which was  introduced in 1980 

vide Ministry of Commerce resolution dated 31st December 1980, with purpose to boost exports by 

creating additional production capacity.  It was introduced as a complementary scheme to the Free 

Trade Zone/Export Processing Zone (EPZ) Scheme without locational restrictions.  The exporters 

showing willingness to set up units with long term commitment to exports under Customs bond 

operations  were given freedom to locate them in places of their choice and given most of the benefits 

as provided to units set up in the Zones. The 100% EOUs were broadly permitted to procure duty-free 

raw materials and consumables (indigenous and imported) for their use, subject to conditions to be 

fulfilled by the beneficiaries to prevent abuse.  Some of the relevant conditions are as follows:-  

 

 - The goods were required to be imported into EOU premises directly.   

 - The unit shall get their premises customs-bonded, prior to undertaking import/local 

procurement duty-free,  

 - The unit shall execute a B-17 bond with surety/security with jurisdictional 

Customs/Central Excise officers and take out a licence under Section 58 of the 

Customs Act, 1962.  

 - The unit shall maintain a proper account of the import, consumption and utilization 

of all imported/locally procured materials and exports made and submit them 

periodically to the Development Commissioner/Central Excise and Customs 

authorities.   

 - The unit should achieve minimum NFEP/export performance as per the provisions 

of the relevant EXIM Policy and required to abide by the terms and conditions of the 

Letter of Permission/Letter of Intent/Industrial Licence issued to the unit. In case of 

failure to achieve the minimum NFEP and EP, the duty forgone under the EOU 

scheme along with interest was recoverable from the units.   

 - The duty is recoverable from the units in case of non-receipt of 

imported/indigenously procured goods in the factory premises after 

import/procurement, loss of goods in transit, non-accountal of 

imported/indigenously procured goods, unauthorized DTA sale, clandestine removal 

etc.   

 - Duty can also be demanded in case of failure to utilize duty-free 

imported/indigenously procured goods including capital goods within the prescribed 

time limit.   

 - Apart from recovery of duty forgone, the law also provides for taking penal action 

where any 100% EOU is found to have indulged in any fraudulent activities e.g. 

clandestine removal of production into DTA without payment of duties, diversion of 

duty-free materials in transit to the unit after customs clearance or after receipt etc., 

not only the offending goods can be seized and confiscated, but even units can be 

penalized. 

 

https://indiankanoon.org/doc/549400/
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21.1  Thus, if any EOU is misusing the scheme, by way of taking exemption and clandestinely 

clearing the goods in DTA, then they defraud Government revenue and also put undue burden on the 

foreign exchange reserve. The EOU has the responsibility to ensure that they have correctly availed the 

exemptions by fulfilling all the conditions. The onus lies on the EOU, considering the maximum 

benefits given to them and faith put in them.  

 

22. A shortage of 112.198 MT (Approx.) of Polyester Woven Fabrics and Polyester knitted fabrics 

was noticed during search undertaken at M/s Goodluck by DRI. The said shortage was calculated on 

the basis of import-export documents, and on comparison of recorded balance of raw materials with the 

physical stock of goods available in the factory premises as on 31.5.2017. It was further revealed that 

the inputs/raw materials found short were imported by them without payment of appropriate Customs 

duty, by availing benefit of Notification No. 52/2003-Cus. dated 31.03.2003, under 100% EOU 

scheme, on the condition that the resultant product manufactured out of said polyester fabrics was to be 

exported or to be cleared in DTA on payment of applicable excise duties and with prior permission of 

the concerned authorities in terms of Import Export Policy 2015-20. 

 

23. During the course of search a document, available at page No. 9 of the Made-up file withdrawn 

under panchnama drawn at the premises of M/s Goodluck, was recovered. The said document 

contained details viz. carton number, yard of the imported duty free polyester fabrics/ polyester knitted 

fabrics, name of person to whom the fabric was cleared. The details contained in the said paper are as 

below: 

Sr.No. Name of the Person Total Yards cleared Cartons 

1 R.G 25933.63 92 

2 SGP (Faiyyaz) 21765.6 80 

3 N S (Faiyyaz) 11953.24 49 

4 Mehmood 4777.73 22 

5 Manoj Jodhpur 1930 8 

6 Majeed 5342.83 18 

7 Abdul Kerala  33 

8 Deepak Delhi 1093.81 3 

9 KasimRander 3520 18 

10 Hanifbhai _ Honest 6156 29 

11 Jaffar (BBT)  7 

 TOTAL 82472.8  
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23.1  Shri Bilal B. Kapadia, brother of Shri Allarakhu Kapadia, Director of M/s Goodluck in his 

statement dated 20.09.2017 claimed  that the names mentioned in the said page were  dummy names 

and the document was made just for the sake of private accounting and neither Shri Bilal  Kapadia nor 

Shri Allarakhu Kapadia has any knowledge about any such persons.    

24. Shri Bilal B. Kapadia in his statements dated 31.05.2017 and dated 20.09.2017, confirmed 

shortage of 75891.45 kgs of Polyester Knitted fabrics and 36306.57 kgs of Polyester Woven fabrics. He 

accepted that these goods had been diverted/ sold by them in local market on cash basis, without raising 

any invoice and without payment of any Customs duty leviable thereon; identified the Bills of Entry 

under which the said 75891.45 kgs of Polyester Knitted fabrics were imported and diverted in the local 

market as also the Bills of entry under which the said 36306.57 kgs of Polyester Woven fabrics were 

imported and diverted in the local market. Thus, on the basis of the details provided by Shri Bilal B. 

Kapadia (as detailed in Annexure A-1 and A-2 of the SCN), a comparative chart is as below: 

TABLE : A 

Knitted Fabrics 

Bill of Entry No.and date Quantity imported  Qty. Diverted           

(in Kgs) 

Qty. Diverted   (in 

L. Meter)  

8272997 dated 21.1.2017 7573 7573 26495.2 

8430355 dated 3.2.2017 16730.1 16730.1 60592.35 

8614279 dated 20.2.2017 5253 5253 17034.2 

8765420 dated 4.3.2017 6906.57 6906.57 21224.24 

8962442 dated 20.3.2017 4132.98 4132.98 14000.63 

9111945 dated 31.3.2017 12205 12205 42002.08 

9353016 dated 18.4.2017 5919 5919 21194.68 

9401407 dated 21.4.2017 9797.4 9797.4 34327.5 

9494305 dated 28.4.2017 2876.4 2876.4 4824.43 

9526776 dated 2.5.2017 4495 4495 15074.79 

  75891.45 256770.1 

TABLE:B 

Polyester Fabrics 

Bill of Entry No. and Date Description of Goods Total Qty 

received in L. 

Meters 

Qty 

Diverted 

in L. 

Meters 

Balance 

Quantity 

9526776 dated 2.5.2017 Polyester Fabrics 36” 69296.7 69296.7 0 

9723311 dated 17.5.2017 Polyester Fabrics 58” 51356.89 51356.9 0 

9353016 dated 18.4.2017 Polyester Fabrics 58” 55340.09 8489.19 53431.1 

      129143 53431.12 
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24.1 I find from Table A and B above, that except for the Polyester Fabrics of width 58” imported 

under Bill of Entry No. 9353016 dated 18.4.2017, the entire consignment of fabrics imported vide Bills 

of Entry No. 8272997 dated 21.1.2017; 8430355 dated 3.2.2017; 8614279 dated 20.2.2017; 8765420 

dated 4.3.2017; 8962442 dated 20.3.2017;9111945 dated 31.3.2017; 9353016 dated 18.4.2017 ; 

9401407 dated 21.4.2017 ; 9494305 dated 28.4.2017; 9526776 dated 2.5.2017; 9526776 dated 

2.5.2017; and  9723311 dated 17.5.2017 were diverted to the local market.   

 

24.2  On going through the details appearing in para 10 of the panchnama, I further find that the 

shortage of imported goods was worked out by considering the total import minus the physical stock. 

The relevant para of the panchnama is produced herein below for reference: 

 

24.3 It is evident from the panchnama that 119831.71 Kgs of  Polyester Fabric and 103584.29 Kgs of 

Polyester Knitted Fabric were imported by M/s Goodluck out of which 39348.41 kgs of fabric was 

consumed in manufacture and export of  Men’s Shirt and Ladies Midi  and 71869.60 kgs of fabric was 

lying in the factory on 31.5.2017. There was accordingly a shortage of 112197.77 kgs of raw material. 

The said inputs/raw materials viz Polyester Woven Fabrics and Polyester knitted fabrics were imported 

by them without payment of appropriate Customs duty, by availing the benefit of Notification No. 

52/2003-Cus. dated 31.03.2003, under 100% EOU scheme, on the condition that the resultant product 

manufactured out of said polyester fabrics was to be exported or to be cleared in DTA on payment of 

applicable excise duties and with prior permission of the concerned authorities in terms of Import 

Export Policy 2015-20. 
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25. Shri Bilal B. Kapadia, during the course of search, informed that due to liquidity problem they 

had sold the imported goods in local market and hence, the said shortage of goods; that diversion of 

duty free material was not a one-time affair to tide-over difficult situation but had been taking place 

regularly, that too without any permission from the department. When the goods are obtained duty free 

in terms of Exemption Notifications, then the conditions of exemption Notifications have to be strictly 

complied with. The explanation that they had to remove the duty free materials from their warehouse to 

tide over the financial problems cannot be accepted at all. This is a very clear case of non-fulfillment of 

conditions of exemption Notifications and unauthorized removal. The impugned goods are, therefore, 

liable for confiscation under Section 111(o) of the Customs Act. The very same materials, which have 

been obtained duty free, should be used in the manufacture of the goods to be exported and any 

unauthorized removal as in the present case is violation of the conditions of the Exemption 

Notifications and invites demand of duty of Customs. There is violation of Section 71 of the Customs 

Act, 1962 also which provides that "no warehoused goods shall be taken out of a warehouse except on 

clearance for home consumption or re-exportation, or for removal to another warehouse or as otherwise 

provided by the Act."  In this regard, I refer to the decision of Hon’ble Tribunal  in the case of 

SKYRON OVERSEAS INDUSTRIES LTD. Versus COMMR. OF CUS. & C. EX., SURAT-I as 

reported in 2018 (360) E.L.T. 112 (Tri. - Ahmd.) wherein the Appellate Tribunal in its impugned order 

had upheld the demand for diversion of inputs imported availing benefit of Notification No. 53/97-

Cus., as well as, procured indigenously availing benefit of Notification No. 1/95-C.E., by EOU, to 

domestic market without payment of duty, in view of confessional statement by proprietor of EOU. The 

Supreme Court Bench comprising Hon’ble Mr. Justice J. Chelameswar and Hon’ble Mr. Justice S. 

Abdul Nazeer on 3-7-2017 dismissed the Civil Appeal Nos. 10798-10799 of 2017 (Diary Nos. 12880 

& 12879 of 2017 filed by Skyron Overseas against the CESTAT Final Order Nos. A/11779-

11783/2014-WZB/AHD, dated 21-10-2014 as reported in 2018 (360) E.L.T. 112 (Tri. - Ahmd.) 

(Skyron Overseas Industries Ltd. v. Commissioner). While dismissing the appeals, the Supreme Court 

passed the following order : 

“We have heard Learned Counsel for the appellant and perused the record. We do not see any 

cogent reason to entertain the appeal. The judgment impugned does not warrant any 

interference.  

The Civil Appeals are dismissed on the ground of delay as well as on merits.” 

 26. M/s Goodluck have in their defence stated that the statements of Shri Allarakhu Kapadia 

recorded on 31.05.2017 and Shri Bilal B. Kapadia recorded on 31.05.2017 and on 20.09.2018 under 

Section 108 of the Customs Act, 1962 were recorded under threat of arrest, coercion and promise that 

no case will be made against M/s Goodluck. Shri Allarakhu Kapadia and Shri Bilal B. Kapadia 

retracted their statements made before the officers of DRI on 31.05.2017 and 20.09.2017 as it was 

fictitious and was made under threat of arrest and with a promise that no major case will be made 

against M/s Goodluck and Directors. In this regard, I find that the statements of Shri Allarakhu Kapadia 

and Shri Bilal B. Kapadia were recorded under Section 108 of the Customs Act, 1962 on the basis of 

shortage of raw material was noticed during the course of search at the factory premises of M/s 

https://indiankanoon.org/doc/1054260/
https://indiankanoon.org/doc/1807759/
file:///C:/Program%20Files/GST-ExCus/__1080029
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Goodluck. Thus, there was a strong basis for recording the statements and therefore, these statements 

have to be considered as strong evidences. In this regard, I refer to the judgment of Larger Bench of the 

Hon'ble Apex Court, in the case of K.Y. Pavunny Vs. Asst. Collector reported in (1997) 3 SCC 321 

wherein it has been held that "Customs Officer recording the statements of a person who is suspected of 

having committed an offence under the Act. Status of such officer and admissibility of such statement 

in evidence - Held, such an officer, although not a police officer, is an authority within the meaning of 

Sec.24 of the Evidence Act. The confessional statement recorded by reason of statutory compulsion or 

given voluntarily by accused pursuant to his appearing against summons or on surrender, held cannot 

be said to have been obtained by threat, inducement or promise - Hence, is admissible in evidence for 

prosecution u/s.135 of the Customs Act or other relevant statutes. Also, Hon'ble Apex Court, in 

Kanhaiyalal vs. Union of India, reported in (2008) 4 S.C.C 668 has held that "statements recorded 

u/s.108 of the Act is admissible in Evidence Act."  

 

26.1  In view of above, such a confessional statement even if subsequently retracted, if on facts found 

voluntarily and truthful, can form the exclusive basis for conviction. As an adjudicating authority, I am 

required to examine whether the confessional statement is voluntary or not and if the statement was not 

obtained by threat, duress or promise, it has to be considered as strong evidence. In the present case, I 

find that the statements of Shri Allarakhu B Kapadia, Director of the unit and Shri Bilal B Kapadia, 

brother of Shri Allarakhu relied upon were voluntary and no evidence of threat, duress or promise is 

available whatsoever and the same facts were mentioned by Shri Bilal B Kapadia during the course of 

Panchnama proceedings and thus could be relied upon in present proceedings. 

27. Shri Bilal B. Kapadia had also informed during the search proceedings that they had sold the 

said goods in local market without any invoice, in cash and no sales bills/invoices had been raised by 

them and that since the said purchasers used to approach them directly at their factory premises, they 

could not remember their names or addresses. However, in their reply to SCN, they have questioned the 

intention of DRI officers by raising the issue that they (DRI) did not find it necessary to ask Shri 

Allarakhu Kapadia and Shri Bilal B. Kapadia about the names of parties to whom these goods have 

been diverted despite the fact that, they (DRI) were well aware that, the onus of proving that the 

imported goods have been diverted to the local market lies with them (DRI). I find that by raising this 

issue M/s Goodluck have indirectly confirmed to the fact that imported duty free goods were diverted 

to the local market. They have by blaming the DRI not providing any calculations as regards the 

consumption of raw material in manufacturing the finished goods, attempted to skirt the main issue of 

diversion of raw material. The fact that a shortage of 112197.77 kgs of raw material was found on the 

day of search at M/s Goodluck and was accordingly recorded in the Panchnama cannot be disputed. I 

find it was Shri Bilal B. Kapadia and Shri Allarakhu S. Kapadia who never wanted to disclose the name 

of buyers to whom they had diverted the duty free goods. In this regard, I find that the department is not 

required to prove its case with mathematical precision, but what is required is the establishment of such 

a decree of probability that the prudent man on its basis believe in the existence of the facts. In this 

regard, I rely on  the judgement of the Apex Court in the case of CC v. Bhoormull as reported in 1983 

(13) E.L.T. 1546 (SC). 

https://indiankanoon.org/doc/1059693/
https://indiankanoon.org/doc/813659/
https://indiankanoon.org/doc/1953529/
file:///E:/Program%20Files/GST-ExCus/__39149
file:///E:/Program%20Files/GST-ExCus/__39149
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27.1 A doubt has been attempted to be cast upon the authenticity of stock taking done during 

panchnama proceeding at the premises of M/s Goodluck, in this regard, on going through Anneuxre A 

to the Panchnama dated 31.5.2017 drawn at the premises of M/s Goodluck, I find that the fabrics were 

stored in bales, bundles bags and sets and therefore could be easily quantified. M/s Goodluck have also 

not asked for cross examination of witnesses present during the Panchnama proceedings thereby 

confirming the facts narrated in the panchnama to be true and correct. Thus, I find that the contention of 

M/s Goodluck regarding authenticity of stock taking is on a weak footing.   

28.  In the light of above, I find that demand of duty of Customs on the raw materials procured by 

M/s Goodluck, duty-free, by way of import under the EOU scheme inasmuch as these goods were not 

used for the intended purpose and M/s Goodluck did not discharge export obligation in relation to such 

goods is sustainable. 

 

Classification 

29.  Now I take up the issue of classification of the imported goods i.e. 36306.57 kgs of 

PolyesterWoven fabrics in respect of the relevant Bills of entry, as detailed in Annexure A-2 to the 

Show Cause Notice, alleged to have been imported by mis-classifying the same under CTH 54076190. 

 

29.1  Admittedly, M/s Goodluck operating under the 100% EOU scheme is engaged in the 

manufacture of Ready-made garments and are permitted to import raw materials without payment of 

Customs duty. 100% EOUs are exempted from payment of Customs duty & Additional Customs duty 

on all its imports in terms of Notification No. 52/2003-Cus. Dated 31.03.2003 as amended.M/s 

Goodluck was granted a Letter of Permission (LOP) for the import of raw materials without payment of 

Customs duty vide letter F. No. PER:15(92)/E.O.265(90)/MISC dated 17.01.1992 issued by the Under 

Secretary to the Government of India and amended vide letter F. No. KASEZ/100% EOU/II/102/1992-

93 dated 15.05.2008 by the Joint Development Commissioner, KASEZ, Kandla. In pursuance of the 

said LOP, ‘M/s Gooduck’ had been granted permission under Section 58 & 65 of the Customs Act, 

1962 for Private Bonded Warehouse and manufacture under bond vide Registration No. 

AABCG0253BXM001 dtd. 27.12.2002 issued by the Assistant Commissioner, Central Excise & 

Customs, Valsad Division, Valsad Commissionerate (now Central Tax and GST Commissionerate).  

 

29.2  M/s Goodluck had been importing Polyester Knitted Fabrics classifying them under CTH 

6006.32 and Polyester Woven Fabrics classifying them under CTH 54076190 duty free under 100% 

EOU Scheme for manufacturing under Bond. However, these goods are subject to correct assessment 

so that, in case of diversion of goods proper duty can be demanded. In the present case, during the 

search, representative samples of imported raw materials, finished good available in the factory as well 

as samples which were drawn by Central Excise authorities at the time of exports and handed over to 

M/s Goodluck were withdrawn and sent to Textiles Committee, Mumbai, for the purpose of verifying 

the correct classification and assessment of goods. The Bill of Entry-wise diversion has been arrived at 

on the basis of statement of Shri Bilal B. Kapadia which has been found to be of evidential value as 
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discussed in the foregoing paras and therefore the type and quantity of Polyester Knitted Fabric and 

Polyester Woven Fabric arrived at is final. 

 

29.3  I find that the Show Cause Notice has discussed  that the test reports bearing 0153031718-1418 

(for sample drawn from raw materials present at factory under Panchnama dated 31.05.17) provided 

classification in respect of Polyester Knitted Fabrics as under CTH 6004.10, CTH 6004.10, CTH 

6006.34 and CTH 6004.10, respectively while the imports of the same were made by M/s Goodluck 

under CTH 6006.3200. It is observed that the applicable duty in all the said cases is @ 10% advalorem 

and therefore, there is no differential duty leviable in respect of goods which were classified under 

chapter 6006.3200. Therefore, on the basis of test reports of an independent body i.e. Textiles 

Committee, Mumbai Textiles Committee, Mumbai, it is seen that there is no revenue implication on 

this account. 

 

29.4  The Test reports bearing No. 0153031718-1416 and 1417 (for sample drawn from raw materials 

present at factory under Panchnama dated 31.05.17), and the test reports bearing 0153031718-1419, 

1423, and 1424 (for samples drawn from raw materials present at ICD Valvada, Vapi under Panchnama 

dated 08.06.17) provided classification in respect of Polyester Knitted Fabrics under CTH 5407.69, 

CTH 5407.83, CTH 5407.69, CTH 5407.51 and CTH 5407.52. Whereas basic customs duty leviable 

for the imports of the impugned goods falling under chapter 5407 was governed by Notification no 

14/2006- Cus dated 1.3.2006, wherein based on the chapter heading the rate of basic custom duty was 

different. The differential duty has been calculated after considering the applicability of the said 

notification on the Import of Polyester Woven fabrics, falling under chapter 5407 of the Customs Tariff 

Act, 1975 as ascertained by the Textiles Committee, Mumbai and correlated by Shri Bilal in his 

statement dtd. 20.9.2017. Since there was a change in the classification of the imported goods and Shri 

Bilal in his statement dtd. 20.9.2017 had categorically admitted that they had imported all types of 

fabrics in M/s Goodluck and it was not possible to ascertain the actual classification of 36306.57 Kgs of 

Polyester fabric which was diverted, Shri Bilal B Kapadia, in his statement dated 20.09.2017 was asked 

to quantify the same. Accordingly, he provided bifurcation of the diverted quantity of goods indicating 

the quantity of polyester fabrics diverted, chapter subheading wise. Duty was calculated according to 

the classification provided in the aforesaid test reports and correlated quantity ascertained by Shri Bilal, 

in his said statement dated 20.09.2017, as detailed in Annexure “A-2” to the SCN. I accordingly find 

that M/s Goodluck knowingly imported 36306.57 Kgs (or 129142.79 Linear Meters or 151033.80 

Sq.Mtrs.) of Polyester Woven Fabrics, valued at Rs 59,82,703/- classifiable under CTH 5407.52, 

5407.51, 5407.83 and 5407.69 of the Customs Tariff Act, 1975, as by mis-classifying them under CTH 

54076190 of the Customs Tariff Act, 1975. They have therefore contravened the provisions of Section 

46 (4) of the Customs Act, 1962 read with Section 11 of the Foreign Trade (Development and 

Regulation) Act, 1992 and Rule 11 & 14 of the Foreign Trade (Regulation) Rules 1993 in as much as 

they had intentionally mis-declared the correct classification of the goods, imported by them by 

suppressing the correct classification of the goods while filing the Bills of Entry, seeking clearance at 

the time of the importation of the goods. The mis-classification of the impugned goods by willful mis-
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statement and suppression of facts by M/s Goodluck Garments Pvt. Ltd. is in contravention of 

provisions of the Customs Act, 1962 with intent to evade payment of Customs duty. 

30 I now come to issue of proposals for imposition of penalty Section 114A and/or Section 112(a) 

& Section 112 (b) of Customs Act, 1962 on M/s Goodluck & others.  

30.1  Shri Bilal B. Kapadia during the course of search informed that due to liquidity problem they 

had sold the imported goods in local market and hence the said shortage of goods was detected. The 

diversion of duty free material is not a one-time affair to tide-over some difficult situation. The 

diversions have been taking place very regularly, that too without any permission from the department. 

When the goods are obtained duty free in terms of Exemption Notifications, then the conditions of 

exemption Notifications have to be strictly complied with. The explanation that they had to remove the 

duty free materials from their warehouse to tide over the financial problems cannot be accepted. This is 

a very clear case of non-fulfillment of conditions of exemption Notifications and unauthorized removal. 

The impugned goods are therefore liable for confiscation under Section 111(o) of the Customs Act, 

however, as the goods are not physically available for confiscation, the goods cannot be confiscated and 

redemption fine in lieu of confiscation under Section 125 of the Customs Act, 1962 cannot be imposed, 

therefore, I refrain from imposing redemption fine on the goods relying on the case law of Shiv Kripa 

Ispat reported as 2009 (235) ELT 623(CESTAT-LB) as below:- 

“Confiscation and redemption fine - Non-availability of goods - Whether goods can be confiscated and 

redemption fine imposed even if they are not available for confiscation - Identical issue considered in 

2008 (229) E.L.T. 185 (P&H) and such order is binding - High Court in said order held that 

redemption fine in lieu of confiscation was not imposable when goods were allowed to be cleared 

without execution of bond/undertaking - Similar view taken by Tribunal also in 1999 (112) E.L.T. 400 

(Tribunal) and affirmed by Supreme Court [2005 (184) E.L.T. A36 (S.C.)] - Binding precedents under 

Customs Act, 1962 applicable to impugned case relating to excisable goods - Goods cannot be 

confiscated when not available and redemption fine not imposable - Sections 111 and 125 ibid - Rule 

25 of Central Excise Rules, 2002. [paras 2, 3, 9, 10,11, 12, 13]”. 

 30.2   As regard proposal of penalty under section 114A of the Customs Act,1962, I find that M/s 

Goodluck have in their defence submitted  that  they were not liable to penalty under Section 114A in 

as much as verification of self assessment under Section 17(2) was the duty of proper officer and not 

their responsibility. I find that M/s Goodluck had sold the imported goods in local market despite the 

fact that the goods were obtained duty free in terms of Exemption Notification and hence the conditions 

of exemption Notification were to be strictly complied with. M/s Goodluck had intentionally mis-

declared the correct classification of the goods, imported by them by suppressing the correct 

classification of the goods while filing the Bills of Entry, seeking clearance at the time of the 

importation of the goods. I therefore hold this is a clear cut case of non-fulfillment of conditions of 

exemption Notifications and unauthorized removal and therefore, I hold M/s Goodluck liable to penalty 

under Section 114A of the Customs Act, 1962.  
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30.3 As for the proposal to impose penalty under Section 112, I find that penalty is not imposable 

under Section 112(a) of the Customs Act, 1962 in terms of 5th proviso to Section 114A which 

specifically says when any penalty has been imposed under Section 114A, no penalty shall be levied 

under section 112 or 114 of the Customs Act, 1962.  

 

31. On the issue of imposition of penalty under Section 114AA / Section 112(a) & Section 112 (b) 

of Customs Act, 1962 on Shri Allarakhu B. Kapadia, Director of M/s Goodluck and Shri Bilal B. 

Kapadia, Brother of Shri Allarakhu B Kapadia, I find that  

Sections 114AA of the Act reads as under:- 

"114-AA. Penalty for use of false and incorrect material.-- If a person knowingly or 

intentionally makes, signs or uses, or causes to be made, signed or used, any declaration, 

statement or document which is false or incorrect in any material particular, in the transaction 

of any business for the purposes of this Act, shall be liable to a penalty not exceeding five times 

the value of goods.‖ 

 Sections 112(a) of the Act reads as under:- 

"112. Penalty for improper importation of goods, etc.--Any person-- 

(a)  who, in relation to any goods, does or omits to do any act which act or omission would 

render such goods liable to confiscation under Section 111, or abets the doing or omission 

of such an act, or .... 

(b) who acquires possession of or is in any way concerned in carrying, removing, depositing, 

harbouring, keeping, concealing, selling or purchasing, or in any other manner dealing with 

any goods which he knows or has reason to believe are liable to confiscation under section 

111, 

shall be liable-- 

(i)  in the case of goods in respect of which any prohibition is in force under this Act 

or any other law for the time being in force, to a penalty not exceeding the value 

of the goods or five thousand rupees, whichever is the greater; 

(ii)  in the case of dutiable goods, other than prohibited goods to a penalty not 

exceeding the duty sought to be evaded on such goods or five thousand rupees, 

whichever is the greater; 

(iii)  in the case of goods in respect of which the value stated in the entry made under 

this Act or in the case of baggage, in the declaration made under Section 77 (in 

either case hereafter in this section referred to as the declared value) is higher 

than the value thereof, to a penalty not exceeding [***] the difference between 

the declared value and the value thereof or [five] thousand rupees, whichever is 

the greater; 

(iv)  in the case of goods falling both under clauses 

(i) and (iii), to a penalty not exceeding the value of the goods or the difference 

between the declared value and the value thereof or [five] thousand rupees, 

whichever is the highest; 

(v)   in the case of goods falling both under clauses (i) and (iii), to a penalty not 

exceeding the duty sought to be evaded on such goods or the difference between 

the declared value and the value thereof or [five] thousand rupees, whichever is 

the highest.  
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32.1   A plain reading of the said sections indicates that they refer to different violations and hence, 

when the provisions under both sub-sections are violated, penalty can be imposed under both sub-

sections.  

32.2  I find that Shri Allarakhu B. Kapadia, Director of M/s Goodluck and Shri Bilal B. Kapadia, 

brother of Shri Allarakhu, were involved in day to day business of M/s Goodluck and they were fully 

responsible for mis-classification of the imported goods as well as diversion of the same in local 

market, on cash basis, without cover of invoices and without payment of applicable customs duty, in 

violation of conditions of Notification No. 52/2003-Cus. dated 31.03.2003 and Import Export Policy 

2015-2020. Shri Allarakhu B. Kapadia being the only Director of the company after death of another 

Director, was solely responsible for the day to day activities of the noticee. The diversion of the 

imported duty free goods was not only within his knowledge but also under his direction and with his 

consent. Shri Bilal B Kapadia was also involved in the diversion of the goods without payment of 

Customs duty. Thus, Shri Allarakhu B. Kapadia and Shri Bilal B. Kapadia by their act of commissions 

and omissions had knowingly concerned themselves in dealing with these goods, which they knew and 

had reasons to believe that the goods were liable to confiscation under Section 111 of the Customs Act, 

1962 and therefore, they rendered themselves liable to penalty under Section 112(a) & 112(b) of the 

Customs Act, 1962.  

32.3  I also find that Shri Allarakhu, Director of M/s Goodluck and Shri Bilal B. Kapadia had 

knowingly and intentionally made, signed and caused to be made or signed documents, which were 

presented to the Customs authorities, which they knew were false and incorrect in respect of the 

classification of the imported goods and the diversion thereof in the local market without permission 

from the appropriate authority and without payment of levaible Customs duty. Hence they have 

rendered themselves liable to penalty under Section 114AA of the Customs Act, 1962 also.   

33. In view of the above, I pass the following orders: 

 

-:ORDER:- 

(i) The classification of the imported goods i.e 36306.57 kgs of Polyester fabrics in respect of 

the relevant Bills of entry, as detailed in Annexure A-2 to the SCN, imported by mis-

classifying it under CTH 54076190 is hereby  rejected and the same is re-classified under 

the CTH as mentioned against each Bill of Entry in Annexure A-2 to the SCN.   

(ii) 75891.49 Kg of Polyester Knitted Fabrics and 36306.57 Kg of Polyester Woven Fabrics (or 

129142.79 Linear Meters or 151033.80 SqMtrs) are not available, hence cannot be 

confiscated under the Customs Act, 1962; 

(iii) I confirm demand of Customs duty of Rs. 1,10,94,913/- (Rupees One Crore Ten Lakhs 

Ninety four Thousand Nine Hundred and thirteen only), [Rs 65,22,047/- as per Annexure 

“A-2” & Rs 45,72,866/- as per Annexure “A-1” to the SCN] alongwith interest  in respect of 

the duty free goods diverted as such in the local market  and order recovery  of the same by 

enforcing the B-17 Bond executed by M/s Goodluck under Notification No. 52/2003-Cus.  
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